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IN THE SUPREME COURT OF THE STATE OF UTAH
* * * * * * * * *

CARL STECK and IRENE STECK,
Guardians of CINDY LU HEATON
and HOLLY DEE HEATON, minor
children, et al.,
Plaintiffs and Appellants,

CASE NO,

-vsPriority No. 13b
AAGAIRE, a Utah co-partnership,
and JOHN OPENSHAW, FRED VELTRI,
et al., and UTAH FARM BUREAU
FEDERATION,
Defendants and Respondent.)

91-0216-CA

* * * * * * * * * * * * * * * * * * * * * * * *

BRIEF OF APPELLANTS
* * * * * * * * * * * * * * * * * * * * * * * *

APPEAL FROM THE THIRD JUDICIAL DISTRICT COURT
OF SALT LAKE COUNTY, STATE OF UTAH
Honorable Richard H. Moffat, District Judge
Ken Chamberlain [0608]
Olsen, Mclff & Chamberlain
Attorneys for Plaintiffs
and Appellants
225 North 100 East
P.O. Box 100
Richfield, Utah 84701
Telephone: (801) 896-4461
Dennis J.
Campbell, M"aack & Sessions
Attorneys for Defendant and
Respondent Farm Bureau Federation
170 South Main, Suite 400
Salt Lake City, Utah 84101
Telephone: (801) 537-5555

DEC 6 1990
Clerk, Supreme Court, Utah

IN THE SUPREME COURT OF THE STATE OF UTAH
* * * * * * * * *

CARL STECK and IRENE STECK,
Guardians of CINDY LU HEATON
and HOLLY DEE HEATON, minor
children, et al.,

ADDENDUM TO
BRIEF OF APPELLANTS

Plaintiffs and Appellants,
-vsAAGAIRE, a Utah co-partnership,
and JOHN OPENSHAW, FRED VELTRI,
et al., and UTAH FARM BUREAU
FEDERATION,

CASE NO. 900340

Defendants and Respondent.)
* * * * * * * * * * * * * * * * * *

I, KEN CHAMBERLAIN, Counsel for Plaintiffs-Appellants,
hereby certify that in the captioned case there were no Findings
of Fact, no opinion, Memorandum Decision, or Jury Instructions.
The only Orders of the Court disposing of the case were the Order
Granting Summary Judgment dated August 22,1989; and the Order
and Certification of Final Judgment under]Rule 54(b)

Utah Rules

of Civil Procedure, entered June 15, 1990, both of which are
attached hereto.
DATED this 4th day of December, 1990.
OLSEN, M9IFF & CHAMBERLAIN
By

*L
Ken Chamberlain
Attorneys for Appellants

CERTIFICATE OF MAILING
I hereby certify that four (4) copies of the foregoing
Addendum to Brief of Appellants were mailed to Dennis J. Conroy,
Campbell, Maack & Sessions, 170 South Main Street, Suite 400,
Salt Lake City, Utah

(84101), by U.S. regular mail, postage

prepaid, on this 4th day of December, 1990. \
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
CARL STECK and IRENE STECK,
Guardians of CINDY LU HEATON
and HOLLY DEE HEATON, minor
children, and KENNETH G.
BROADHEAD and KAY H.
BROADHEAD, Guardians of
WENDY PATRICE HEATON, HEIDI
ANN HEATON and DARIN PAYNE
HEATON, minor children, and
KIMBER WENDEL HEATON, for
himself,

ORDER GRANTING
SUMMARY JUDGMENT

Plaintiffs,

vs.
AGGAIRE, a Utah co-partnership,
and JOHN OPENSHAW, FRED VELTRI
and CLINT PERKINS, its partners;
THE ESTATE and PERSONAL REPRESENTATIVE OF ROBERT CLYDE
FOSTER, deceased; SKYNIGHTS, a
corporation or a partnership;
JAMES DIDERICKSEN, DARRELL
DIDERICKSEN, partners or agent
of Skynights; KENNECOTT
CORPORATION, and THE UTAH
FARM BUREAU FEDERATION,
Defendants.

Civil No. C 85-003
(Consolidated)
Judge Richard H. Moffat

KRISTEN FOSTER, individually
and as guardian ad litem for
DAWN FOSTER, MARK FOSTER,
DANIEL FOSTER, CHRISTOPHER
FOSTER, JOHN FOSTER, MATTHEW
FOSTER, DAVID FOSTER and
REBECCA FOSTER, minors, and
AAGAIRE, a Utah general
partnership, JOHN OPENSHAW
and FRED VELTRI, general
partners,

Civil No. C 85-0659

Plaintiffs,
vs.
KENNECOTT CORPORATION, a Utah
corporation and AERONAUTICAL
ACCESSORIES, INC., a foreign
corporation,
Defendants.

Defendant Utah Farm Bureau Federation's Motion for Summary Judgment came
on for hearing before the above-entitled court, on Friday, August 11, 1989, at the
hour of 9:00 o'clock a.m., the Honorable Richard H. Moffat presiding. Plaintiffs' were
represented by Kay L Mclff and Ken Chamberlain and Defendant Utah Farm Bureau
Federation was represented by Dennis J. Conroy.

The court having reviewed the

moving papers and briefs submitted by the parties, having heard argument of counsel,
the matter having been submitted to the court for adjudication, and good cause
appearing therefor,
NOW THEREFORE, IT IS HEREBY ORDERED:
1.

The Motion for Summary Judgment of defendant Utah Farm Bureau

Federation is hereby granted;
2.

Judgment, no cause of action, is entered in favor of defendant Utah Farm

Bureau Federation and against Carl Steck and Irene Steck, as guardians of Cindy Lu

o

Heaton and Holly Dee Heaton, Kenneth G. Broadhead and Kay H. Broadhead, as
guardians of Wendy Patrice Heaton, Heidi Ann Heaton and Darin Payne Heaton, and
Kimber Wendel Heaton, and the Utah Farm Bureau Federation is hereby dismissed from
the action with prejudice and on the merits, each party to bear its own costs and
attorney's fees.
DATED this 22nd day of August, 1989.
BY THE COURT:

/ s / Richard H. Moffat
Honorable Richard H. Moffat
Third Judicial District Court Judge
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CERTIFICATE OF SERVICE

I herewith certify that I am a member of and/or employed in the law firm
of Watkiss & Campbell, 310 South Main Street, 12th Floor, Salt Lake City, Utah and
in said capacity and pursuant to Rule 5, Utah Rules of Civil Procedure, a true and
correct copy of the foregoing ORDER GRANTING SUMMARY JUDGMENT was mailed,
postage prepaid, on this 1)^

day of August, 1989, to the following:

Ken Chamberlain, Esq.
OLSEN ft CHAMBERLAIN
76 South Main Street
Richfield, Utah 84701
Attorneys for Heaton heirs.

Jackson Howard
HOWARD, LEWIS ft PETERSEN
120 East 300 North Street
Provo, Utah 84603
Attorneys for Kristen Foster

Ray R. Christensen
Phillip S. Ferguson
CHRISTENSEN, JENSEN & POWELL
175 South West Temple, Suite 510
Salt Lake City, Utah 84101
Attorneys for
Aeronautical Accessories, Inc.

Howard Chuntz
MCALLISTER ft CHUNTZ
One East Center Street, Suite 303
Provo, Utah 84603
Attorneys for Kristen Foster
Kevin McBride
39 Exchange Place, Suite 200
Salt Lake City, Utah 84111
Attorneys for Aggaire

Keith E. Taylor
Kent O. Roche
PARSONS, BEHLE & LATIMER
185 South State Street, Suite 700
Salt Lake City, Utah 84147-0898
Attorneys for Kennecott Corp.

9 L . y. (l
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DENNIS J. CONROY (0712)
CAMPBELL MAACK & SESSIONS
170 South Main Street, Suite 400
Salt Lake City, Utah 84101
Telephone: (801) 537-5555
Attorneys tor the Utah Farm Bureau Federation
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
CARL STECK and IRENE STECK,
Guardians of CINDY LU HEATON
and HOLLY DEE HEATON, minor
children, and KENNETH G.
BROADHEAD and KAY H.
BROADHEAD, Guardians of WENDY
PATRICE HEATON, HEIDI ANN
HEATON and DARIN PAYNE
HEATON, minor children, and
KIMBER WENDEL HEATON, for
himself,

ORDER AND CERTIFICATION
OF FINAL JUDGMENT

Plaintiffs,

vs.
AAGAIRE, a Utah co-partnership,
and JOHN OPENSHAW, FRED
VELTRI and CUNT PERKINS, its
partners; THE ESTATE and
PERSONAL REPRESENTATIVE OF
ROBERT CLYDE FOSTER, deceased;
SKYNIGHTS, a corporation or a
partnership; JAMES DIDERICKSEN,
DARRELL DIDERICKSEN, partners
or agent of Skynights; KENNECOTT
CORPORATION, and THE UTAH
FARM BUREAU FEDERATION,

Civil No. C85-003
(Consolidated)
Judge Richard H. Moffat

Defendants.

The Court having reviewed the Utah Farm Bureau Federation's Motion for
Certification of Final Judgement, the Memorandum In support thereof, and the Notice to
Submit for Decision, and good cause appearing therefor:

CERTIFICATE OF SERVICE
I herewith certify that I am a member of and/or employed In the law firm of
Campbell Maack & Sessions, 170 South Main Street, Suite 400, Salt Lake City, Utah and
in said capacity and pursuant to Rule 5(b), Utah Rules of Civil Procedure, true and
correct copies of the foregoing ORDER AND CERTIFICATION OF FINAL JUDGMENT,
were mailed, postage prepaid, on this J l i ^ d a y of May, 1990, to the following:
Ken Chamberlain, Esq.
OLSEN & CHAMBERLAIN
76 South Main Street
Richfield, Utah 84701
Attorneys for Heaton heirs.

Jackson Howard
HOWARD, LEWIS & PETERSEN
120 East 300 North Street
Provo, Utah 84603
Attorneys for Krlsten Foster

Ray R. Christensen
Phillip S. Ferguson
CHRISTENSEN, JENSEN & POWELL
175 South West Temple, Suite 510
Salt Lake City, Utah 84101
Attorneys for
Aeronautical Accessories, Inc.

Howard Chuntz
MCALLISTER & CHUNTZ
One East Center Street, Suite 303
Provo, Utah 84603
Attorneys for Kristen Foster

Keith E. Taylor
Kent O. Roche
PARSONS, BEHLE & LATIMER
185 South State Street, Suite 700
Salt Lake City, Utah 84147-0898
Attorneys for Kennecott Corp.

Kevin McBride
39 Exchange Place, Suite 200
Salt Lake City, Utah 84111
Attorneys for Aagaire

A

%*»~j}dllto.

^ftrfciwCcfd

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that:
1.

The Motion for Certification of Final Judgment is granted.

2.

The Court expressly determines, pursuant to Rule 54(b) of the Utah Rules of

Civil Procedure, that there Is no Just reason for delay In entering final judgment In favor
of the Utah Farm Bureau Federation, and against Carl Steck and Irene Steck, guardians
of Cindy Lu Heaton and Holly Dee Heaton, and Kenneth G. Broadhead and Kay H.
Broadhead, guardians of Wendy Patrice Heaton, Heidi Ann Heaton and Darin Payne
Heaton, and Klmber Wendel Heaton, and hereby expressly directs that the Order Granting
Summary Judgment to the Utah Farm Bureau Federation be entered as and Is a final
judgment on the merits for all purposes.
DATED this

day of May, 1990.
BY THE COURT:

/s/ Richard H. Moffat
THE HONORABLE RICHARD.H. MOFFAT
District Court Judge

Filed June 15, 1990.
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* * * * * * * * *

CARL STECK and IRENE STECK,
Guardians of CINDY LU HEATON
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children, et al.,
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IN THE SUPREME COURT OF THE STATE OF UTAH
* * * * * * * * *

CARL STECK and IRENE STECK,
Guardians of CINDY LU HEATON
and HOLLY DEE HEATON, minor
children, et al.,
Plaintiffs and Appellants,
CASE NO. 900340
-vsAAGAIRE, a Utah co-partnership,
and JOHN OPENSHAW, FRED VELTRI,
et al. , and UTAH FARM BUREAU
FEDERATION,
Defendants and Respondent.)
* * * * * * * * * * * * * * * * * *

STATEMENT OF JURISDICTION
This is an appeal to the Utah Supreme Court of from the
Order Granting Summary Judgment of the Third Judicial District
Court, Honorable Richard H. Moffat, dated August 22, 1989, and
the Order and Certification of Final Judgment dated June 15,
1990.

STATEMENT OF ISSUES PRESENTED FOR REVIEW
1.

Does the sponsor of a Trade Show have any duty to a

patron of that sponsor's exhibitor.
(a)

In reviewing a dismissal the Appellate Court

will review the Complaint in the light most favorable to the
Plaintiff.

DETERMINATIVE CONSTITUTIONAL PROVISIONS,
STATUTES, ORDINANCES AND RULES
There
provisions

are

no

specific

specific

to

this

constitutional

issue.

or

Supporting

statutory

Plaintiffs-

Appellants1 position, however, are the following cases:
Allred vs. Cook, 682 P. 2d 849 (Utah 1984)
Arrow

Industries,

Inc.

vs.

Zions

First

Nat.

Bank,

767

P. 2d

935 (Utah 1988)
Despain vs. Despain, 682 P.2d 849 (Utah 1984)
Mounteer vs. Utah Power & Light Co., 773 P.2d 405 (Ut. App. 1989)

STATEMENT OF THE CASE
Plaintiffs-Appellants

intestate

were

killed

in

the

crash of a helicopter operated by the partner in a firm invited
by Defendant-Respondent to exhibit those services at sponsor's
annual convention.

The crash was the result of negligence on the

part of the partner-exhibitor.

The action is against the trade

show sponsor inviting the exhibitor to maintain a demonstration
booth at the trade show.
All other
action

have

Appellants

been
Steck,

issues in what originally was a complex

resolved
et

al.

except

the

action by

("Appellants")

Plaintiffs-

against

Defendant-

Respondent Farm Bureau Federation ("Farm Bureau").
The Trial Court dismissed the Complaint by Guardians of
the intestate children against Farm Bureau Federation.

2

STATEMENT OF FACT?
1.

Farm Bureau solicited Aagaire to be an exhibitor at

the 1983 and 1984 Trade Shows.
2.

(R. 733, 734)

Exhibitors such as Aagaire are a principal, if not

the main, attraction to Farm Bureau Trade Shows.
3.

(R. 756)

Without exhibitor booths such as Aagaire provided,

Farm Bureau's conventions would be of little success.
4.

(R. 756)

Wendel and Patsy Heaton were public invitees as

well as business visitors to both the 1983 and 1984 Farm Bureau
Trade Shows.
5.

(R. 707)
Aagaire's pilot was negligent by

(a) undertaking

the flight with a dirty view-obstructing windscreen; (b) flying
at low altitudes into the setting sun; (c) in an area he knew or
should

have

known

contained

suspended between towers.
6.

electrical

transmission

lines

(R. 635)

Clyde Foster (pilot of the fatal flight) arranged

for Aagaire to be an exhibitor to the Utah Farm Bureau Federation
Trade and Technology Show.
7.

(R. 651)

Farm Bureau either knew or should have known that

Clyde Foster was a pilot for Aagaire.
8.

(R. 651)

Farm Bureau knew that a helicopter flight was being

given away at one of the lotteries which was an attraction to the
Farm Bureau Trade Show.
9.

(R. 651, 736, 776)

*

With very little inquiry Farm Bureau should have

known that Clyde Foster was not a competent helicopter pilot.
(R. 739)
3

10.

Had

Farm

Bureau

investigated

Clyde

Foster1s

background as a pilot they easily could have learned from the
Utah

Air

National

Guard

that

Foster

"occasionally

showed

questionable judgment" and as a result flew strictly as a copilot.

(R. 739)
11.

The investigator for the National Transportation

Safety Board who investigated the accident stated "Utah Army
National Guard officials refused to allow Captain Foster to serve
as pilot-in-command of a Utah Air National Guard aircraft.

One

officer, who requested that his name be withheld, said that the
pilot," meaning Mr. Foster, quote, "'didn't have good hands' and
was not a natural pilot.
judgment.'
copilot."

He occasionally displayed 'questionable

As a result, Captain Foster flew strictly as a
(R. 739)

12.

Wendel

Heaton

and

Patsy

Heaton,

Appellants'

decedents died as a result of a crash the proximate cause of
which was Aagaire's negligence.
13.

(R. 635)

Aagaire's pilot was the

same

person who made

arrangements with Farm Bureau for a booth at the 1983 and 1984
convention.

(R. 651, 653)

14.

Foster was an incompetent pilot.

(R. 739)

15.

Before the fatal 1984 crash Farm Bureau knew that

Aagaire had conducted a lottery for a ride and either knew or
should have known that Heatons would attempt to redeem or avail
themselves of the free flight.

(R. 776)

There is no evidence

before the Court that Farm Bureau made any kind of inspection
4

much

less a reasonably

intensive inspection or

investigation

which would have exposed that Foster was not a pilot qualified to
transport passengers; in fact, no one associated with Farm Bureau
conducted any investigation into the background of Aagaire.

(R.

737, 738)
16.
mobilization
patrons.

Farm
and

Bureau

exercised

management

of

control

Aagaire's

booth

over
to

the

attract

(R. 740)
17.

Farm Bureau knew of the lottery drawing offered by

Aagaire for a helicopter ride in 1983.
18.
attendance

Farm

at

the

Bureau

in

Trade

Show

exhibitors such as Aagaire.
19.

its

(R. 736, 776)
advertising

referred

to

to

promote

obligations

of

(R. 736, 737)

The professional staff of Farm Bureau nevertheless

passed on the propriety of making space available to Aagaire at
the Trade Shows.
20.

(R. 738)

The winner of the helicopter ride was announced by

a Farm Bureau official over Farm Bureau's public address system
at a session of the 1983 Convention attended by a large number of
Farm Bureau patrons as well as Farm Bureau officers.

(R. 776)

21. A United States Government Safety Inspector from
the National Transportation Safety Board testified in deposition
that Clyde Foster, exhibitor-pilot, was not a competent pilot,
was not qualified to be anything other than a "copilot", was
dangerous, had "bad timing" and did not have "good hands".
739)
5

(R.

Farm Bureau can be held liable to the Heaton Appellants
on either one of two theories:

(a) Aagaire, owner and operator

of the helicopter involved in the fatal flight, was Farm Bureau's
agent; and (b) Farm Bureau failed to meet its duty to Appellants1
decedents who were Farm Bureau's public invitees or business
visitors.

These positions will be argued under separate headings

enumerated Point I and Point II.
ARGUMENT
POINT I
ON REVIEW THE ALLEGATIONS OF THE COMPLAINT
ARE DEEMED TO BE TRUE.
Where the appeal is based upon the dismissal of the
complaint, facts alleged in the complaint must be accepted as true.
Despain

vs.

Despain, 682

P. 2d

849

(Utah

1984);

Alfred

vs.

Cook,

590

P.2d 318 (Utah 1979).
In reviewing the granting of a Motion to Dismiss, the
Supreme Court will not only construe the complaint in a light
most favorable to plaintiff and indulge all reasonable inferences
but will assure all material allegations of the complaint to be
true.

Arrow

Industries,

Inc.

vs.

Zions

First

Nat.

Bank,

767

(Utah 1 9 8 8 ) ; Mounteer vs. Utah Power & Light Co., 773 P.2d 405
App.

P. 2d

935

(Ut.

1989).
POINT I I

AAGAIRE WAS FARM BUREAU'S AGENT AT THE 1983
AND 1984 TRADE SHOWS.
Farm Bureau advertised to its members and the general
6

public that a convention would be held at which Trade Shows would
be produced.
exhibitors

The Trade Shows, consisting of demonstrations by
such

as

Aagaire,

promote

attendance

at

and

participation in the Farm Bureau conventions to a high level;
registration and lotteries draw more activities than the general
meeting sessions.
Farm Bureau's effort to distance itself from Aagaire is
destroyed by testimony of the Director of Communications of Farm
Bureau having the responsibility, in his words "to build the
Trade Show with exhibitors and coordinate its activities during
the course of the show."
exhibitors,

including

Mailings were sent to prospective

Aagaire.

Farm

Bureau

knew

Aagaire

conducted a drawing for helicopter air-time.
Farm

Bureau

supplied

and

assigned

booth areas and

agreed to promote attendance at the Trade/Technology Show prior
to and during the show.
The winner of the free helicopter flight was announced
by a Farm Bureau official at a general meeting of the patrons of
the Trade Show.

Farm Bureau solicited participation

in its

annual Trade Shows by exhibitors such as Aagaire and coordinated
their activities.

The Aagaire lottery became a sufficiently

integral part of the Convention that Farm Bureau cannot absolve
itself of responsibility.
involved

Farm

Knowing that a helicopter flight was

Bureau had the obligation to

reasonable efforts the safety of that flight.

7

investigate with

In Wodnik vs. Luna

Park Amusement

Co., 69 Wash

638,

125

P 941, the Washington Supreme Court stated:
»*** There was an implied representation that
the instrumentalities for amusement which
they advertised were reasonably safe.
The
fact that the amusement was furnished by a
third party under an independent contract
with the appellants in no manner relieved
them from the duty to see that the appliances
were reasonably safe for the use intended.
The duty of exercising reasonable care for
the safety of their patrons, while engaged in
the performance of the very purpose for which
they were invited, cannot be avoided in any
such way. *** We think that, as between the
respondent and the appellants, the owner and
the operator of the striking machine must
logically be held the appellants1 agent."
In Tuggle vs. Anderson, 263 P. 2d 822 (1953) the Supreme
Court of Washington said:
The respondents1 liability is predicated upon
the doctrine of respondeat superior which is
not dependent upon the effectiveness or
practicability of control, but only upon the
existence of the right. This is because of
the doctrine of imputed negligence.
Qui
facit per alium facit per se. We are not
concerned with the personal innocence of the
respondents, but only with the acts of their
agent.
The existence of an agency is,
therefore,
the
crux
of
respondents1
liability.
That case held that it was a jury question whether or
not a device was likely to produce injury to children unless due
care was used in operation and if lack of supervision or control
was

negligence

and

the

proximate

cause

of the

injury

then

defendants would be liable irrespective of the fact that they did
not personally own or operate the device.
The Tuggle c a s e c i t e s Stickel vs. Riverview Sharpshooters Park Co.,
8

250 111. 452, 95 N.E. 445, 446, 34 L.R.A. , N.S. 659 for its
holding that:
"*** the greater weight of authority is that
the owner will
not be relieved
from
responsibility because the exhibition is
provided and conducted by the concessioner,
provided it is of a character that would
probably cause injury unless due precautions
are taken to guard against it; and this duty
applies not to construction alone, but to
management and operation where the device is
of a character likely to produce injury
unless due care is observed in its operation.
***

Farm Bureau's current effort to minimize its role and
awareness with respect to the exhibitors it assembled, cannot
change basic relationships nor free it from responsibility to its
patrons.

Farm

Bureau

cannot

deny

that

it

assembled

the

exhibitors, had general control over the Trade Show and the right
to exert as much control as it deemed appropriate.

Farm Bureau's

position here seems to be that ignorance premised on lack of
attention

insulates

it

from

tantamount

to

Abdication

of

elimination

of

responsibility

is

responsibility.

If such were the case, every principal would

profit from reduced

not

exposure.

supervision as well as awareness of the

activities of its agents.
There
affidavits
Bureau.
establish

are

regarding

questions
the

For purposes
the

benefit

of

role

fact

played

raised
and

of this hearing
to

as

well

by

conflicting

knowledge

of

Farm

the affidavits which
as

the

knowledgeable

participation and implied endorsement of Farm Bureau would give
rise to an agency relationship.
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POINT III
FARM BUREAU FAILED TO MEET ITS DUTY TO THE
HEATONS AS "PUBLIC INVITEES" AND/OR "BUSINESS
VISITORS".
In both 1983 and 1984 Farm Bureau rented space at the
Marriott Hotel in Salt Lake City for its annual convention and
invited exhibitors including Aagaire.

It assigned the space to

be occupied by each exhibitor and coordinated the activities.
Its Trade Shows were open to the general public as well as to
Farm Bureau members.

In attending both conventions Heatons were

(1) members of the general public; (2) Farm Bureau members; and
(3) dealers in Farm Bureau products.
The American Law Institute Restatement of Torts 2d has
several sections which have application given the different hats
worn by the Heatons.

A brief examination of these sections

follows:
§332. Invitee Defined
(1)
An invitee is either a public
invitee or a business visitor.
(2) A public invitee is a person who is
invited to enter or remain on land as a
member of the public for a purpose for
which the land is held open to the
public.
(3) A business visitor is a person who
is invited to enter or remain on land for
a
purpose
directly
or
indirectly
connected with business dealings with the
possessor of the land. [Emphasis added]
As "public invitees" Heatons were owed a duty set forth
as follows:

§415.

Duty t o
Supervise
Equipment
and
Methods
of
Contractors
or
Concessionaires on Land Held Open t o
Public
10

A possessor of land who holds it open to the
public for any purpose is subject to
liability to members of the public entering
for that purpose for physical harm caused to
them by his failure to exercise reasonable
care to protect them against unreasonably
dangerous activities of, or unreasonably
dangerous
conditions
created
by,
an
independent
contractor
or
concessionaire
employed or permitted to do work or carry on
an activity on the land. [Emphasis added]
The extent of Farm Bureau's knowledge of the activities
of Aagaire is in dispute.

For purposes of this appeal where the

Trial Court granted Respondent Farm Bureau's Motion to dismiss,
this Court must consider as established facts that Farm Bureau
officials knew that one of its exhibitors was raffling away one
hour

of

flying".

helicopter

flight

time

redeemable

for

"commercial

Such an activity like the traditional amusement park

ride would be "unreasonably dangerous" unless two things are
present, to-wit:

good equipment and a good operator.

As set

forth in §415 the duty owed to the public invitee is a duty "to
exercise reasonable care to protect them against unreasonably
dangerous

activities of

. . .

an

independent contractor or

concessionaire employed or permitted to do work or carry on any
activity on the land".
As "business visitors" Heatons were owed the same high
standard of care.
§344.

§344 of the Restatement of Torts 2d provides:

Business Premises Open to Public:
Acts of Third Persons or Animals

A possessor of land who holds it open to the
public for entry for his business purposes is
subject to liability to members of the public
while they are upon the land for such a
11

purpose, for pftysjcfrl hSXM caused by the
accidental,
negligent.
or
intentionally
harmful acts of third persons or animals, and
by the failure of the possessor to exercise
reasonable care to
(a) discover that such acts are being
done or are likely to be done, or [Emphasis
added]
***

The

Restatement

commentators

offer

the

following

application:
c.
Independent
contractors
and
concessionaires. The rule stated applies to
the acts of independent contractors and
concessionaires who are employed or permitted
to carry on activities upon the land. The
possessor is required to exercise reasonable
care, for the protection of the public who
enter, to supervise the activities of the
contractor or concessionaire, including the
original installation of his appliances and
their operation, and his methods. [Emphasis
added]
The special relationship between Farm Bureau and the
Heatons gave rise to a "duty to protect" and a "duty to discover"
and "make reasonably safe".
"condition

of

the

This duty related not only to the

premises"

but

as

noted

above

to

the

"unreasonably dangerous activities" of "independent contractors"
or "concessionaires" and this is true whether or not such were
employed or merely "permitted to do work or carry on any activity
on the land".

(See §415, supra)1

further see §314A providing that special relations give
rise to a duty to protect and to §315 which provides that the
special relationship between the parties creates an exception to
the general rule that there is no duty to control the conduct of
third persons or to prevent them from causing physical harm to another.
12

The fact that the flight and actual injury occurred
away from the property physically under control of Farm Bureau
In the early case of Hayward vs.

ought not be of any moment.

Downing, 189 P.2d 442, 112 Utah 508 (1948), Justice Wolfe stated
that the duty to make the premises safe extends to those area "to
which customers may be reasonably expected to go".

It now seems

clear that in Utah as well as other jurisdictions the duty to
discover and make safe includes all places to which invitees
Wheeler vs. Jones, 431 P. 2d 985, 19

would be expected to go.

(1967); In re: Wimmefs Estate, 182 P.2d 119, 111 Utah

U.2d 392

444 (1947).
The essential arrangements involving the fatal flight
were

made

at

the

Trade

Show

under

Farm

Bureaufs

control.

Everything associated with the lottery took place as part of that
show.

The individual registration cards were distributed to the

Show patrons; they were completed by such patrons and deposited
for the ultimate drawing; the drawing was conducted and the
results

announced

as

part

of

the

Convention;

the

final

arrangements for the fatal flight were likewise arranged at the
Convention.

It would have been clear at all times that the

actual flight was expected to go off of the Convention's formal
location.

The mere fact that this case may be somewhat unique in

this respect should not prevent application of well-established
legal principles.
Many Utah cases deal with the basic concepts set forth
in the Restatement of Torts.

The highest duty, in the gradation
13

of definition
considerably
"trespasser".

of the
higher

injured person,
than

"licensee"

is "invitee" which is
and

Tjas vs. Proctor, 591 P. 2d 438

much

higher

(Utah 1979)

than
A

proprietor has a duty toward invitees respecting risks which he
has reason to believe invitees will not discover, or, if they
discover it, realize the risk involved.
reason

to

anticipate

that

persons

Where the proprietor has

acting

with

ordinary

and

reasonable care will encounter these risks, he becomes a virtual
insurer that the risk will not be encountered and cause damage.
Steele vs. Denver and R.G.W.R. Co., 396 P.2d 751, 16 U.2d 127 (1964).
A benchmark case is McCordic vs. Crawford, 142 P. 2d 7
(California Supreme Court).

Citing numerous cases at page 10 of

142 P.2d the Court says:
The law is well settled in this state,
however, "that a proprietor, or one who
operates a place of amusement, owes a legal
duty to exercise due care to protect from
injury individuals who come upon his premises
by his express or implied invitation.
He
must see that such premises are in a
reasonably safe condition. It constitutes a
breach of this duty for him to fail to
exercise reasonably careful supervision of
the appliances or methods of operating
concessions under his management.
The
proprietor or operator of such a place of
amusement is liable to an invited member of
the public for injuries received as the
result of negligence on the part of an
independent contractor or concessionaire when
it is shown that the failure to exercise such
supervision proximately results in injuries
to a patron. The duty of exercising care,
and the responsibility for the negligence of
independent concessionaires, are extended by
law to the owner, the occupier or the one in
possession of the premises on which the
amusement is being operated."
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There is credible evidence before the Court that the
inadequate

qualifications

of

the

pilot,

Clyde

Foster,

who

negotiated the exhibition booth for Aagaire at Farm Bureau's
November, 1983 Convention could have been discovered by Farm
Bureau as they later were by Arnold Scott when he investigated
the accident for the National Transportation Safety Board.

In

contrast, Heatons could not have been expected to discover what
proved to be a fatal fact.

They had a reasonable expectation

that Farm Bureau would not allow their exposure to a dangerous
activity manned by someone who was not competent.
There is a clear issue of fact as to whether Farm
Bureau breached its duty to the Heatons.

CONCLUSION
Appellants Steck, et al. respectfully submit that they
are

entitled

to

be

heard

on

the

question

whether

or

not

Respondent Farm Bureau Federation had any duty to persons invited
by Farm Bureau to a Trade Show where exhibitors, also invited, in
fact by

contract,

received

consideration

for and

exhibitors

demonstration at and as a part of the Trade Show.
Respectfully submitted,
OLSEN, McIFF & CHAMBERLAIN

Ken Chamberlain
Attorneys for Appellants

15

CERTIFICATE OF MAILING
I hereby certify that four (4) copies of the foregoing
Brief of Appellants were mailed to Dennis J. Conroy, Campbell,
Maack & Sessions, 170 South Main Street, Suite 400, Salt Lake
City, Utah (84101), by U.S. regular mail, postage prepaid, on
this 30th day of November, 1990.

HfcV

16

